State v. Rios Respondent\u27s Brief Dckt. 44325 by unknown
UIdaho Law
Digital Commons @ UIdaho Law
Not Reported Idaho Supreme Court Records & Briefs
11-18-2016
State v. Rios Respondent's Brief Dckt. 44325
Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported
This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.
Recommended Citation
"State v. Rios Respondent's Brief Dckt. 44325" (2016). Not Reported. 3439.
https://digitalcommons.law.uidaho.edu/not_reported/3439
 1 
LAWRENCE G. WASDEN 
Attorney General 
State of Idaho 
 
PAUL R. PANTHER 
Deputy Attorney General 
Chief, Criminal Law Division 
 
LORI A. FLEMING 
Deputy Attorney General 
P.O. Box 83720 




IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
 
STATE OF IDAHO,  
 




LACEY MARIE RIOS, 
 












          NO. 44325 
 
          Ada County Case No.  
          CR-2014-15337 
 
           
          RESPONDENT'S BRIEF 
 
     
      Issue 
Has Rios failed to establish that the district court abused its discretion when, 
upon revoking her probation and ordering executed her underlying unified sentence of 
10 years, with three years fixed, it declined to reduce the fixed portion of her sentence? 
 
 
Rios Has Failed To Establish That The District Court Abused Its Sentencing Discretion 
 
 Rios pled guilty to felony DUI (two or more convictions within 10 years) and, on 
January 27, 2015, the district court imposed a unified sentence of 10 years, with three 
years fixed, and retained jurisdiction.  (R., pp.53-57.)  Following the period of retained 
jurisdiction, the district court suspended Rios’ sentence and placed her on supervised 
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probation for 10 years, with the fundamental conditions that she not drive without 
privileges, with “any concentration of alcohol in [her] system,” and without a functioning 
interlock device in the vehicle.  (R., pp.67-74.)  The court specifically stated, as a 
condition of Rios’ probation: 
Probationer has had prior DUI offenses on her record.  The 
Probationer is advised that another DUI offense will not be tolerated by the 
court.  Should the Probationer violate probation by driving under the 
influence of alcohol or drugs, upon admitting to or being found guilty of 
such a charge or violation, the Probationer will be considered to have 
violated a fundamental condition of probation and probation will be 
revoked and the underlying sentence or [sic] likely imposed. 
 
(R., p.70.)       
Approximately four months later, the state filed a motion for probation violation 
alleging that Rios had violated the conditions of her probation by committing the new 
crimes of DWP, felony DUI, and possession of an open container in Canyon County, 
Idaho; consuming alcohol; driving with a suspended license in a vehicle that did not 
have an interlock device; and failing to pay her court-ordered financial obligations and 
public defender reimbursement.  (R., pp.75-77.)  Rios admitted that she had violated the 
conditions of her probation by committing the new crime of felony DUI, consuming 
alcohol, and driving with a suspended license in a vehicle that did not have an interlock 
device, and the state dismissed the remaining allegations.  (R., p.99.)   
At the disposition hearing, held on June 20, 2016, Rios’ counsel informed the 
district court that Rios had received a unified sentence of 10 years, with two and one-
half years fixed, for her new felony DUI conviction in Canyon County, and requested 
that the district court revoke Rios’ probation and reduce the fixed portion of her 
sentence in this case “to two years and then do eight years indeterminate.”  (Tr., p.16, 
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L.17 – p.17, L.8.)  The district court revoked Rios’ probation, ordered the underlying 
sentence executed without reduction, and granted Rios 238 days of credit for time 
served.  (R., pp.101-03.)  Rios filed a notice of appeal timely only from the district 
court’s order revoking probation and ordering her underlying sentence executed without 
reduction.  (R., pp.104-06.)   
Rios asserts that the district court abused its discretion by declining to reduce the 
fixed portion of her sentence upon revoking her probation, in light of her motivation “to 
get treatment” and because, she claims, she was “‘undertreated’” while on probation.  
(Appellant’s brief, pp.4-6 (quoting Tr., p.16, Ls.14-15).)  Rios has failed to establish an 
abuse of discretion.   
Upon revoking a defendant’s probation, a court may order the original sentence 
executed or reduce the sentence as authorized by Idaho Criminal Rule 35.  State v. 
Hanington, 148 Idaho 26, 28, 218 P.3d 5, 7 (Ct. App. 2009) (citing State v. Beckett, 122 
Idaho 324, 326, 834 P.2d 326, 328 (Ct. App. 1992); State v. Marks, 116 Idaho 976, 977, 
783 P.2d 315, 316 (Ct. App. 1989)).  A court’s decision not to reduce a sentence is 
reviewed for an abuse of discretion subject to the well-established standards governing 
whether a sentence is excessive.  Hanington, 148 Idaho at 28, 218 P.3d at 7.  Those 
standards require an appellant to “establish that, under any reasonable view of the 
facts, the sentence was excessive considering the objectives of criminal punishment.” 
 State v. Stover, 140 Idaho 927, 933, 104 P.3d 969, 975 (2005).  Those objectives are: 
“(1) protection of society; (2) deterrence of the individual and the public generally; (3) 
the possibility of rehabilitation; and (4) punishment or retribution for wrong doing.”  State 
v. Wolfe, 99 Idaho 382, 384, 582, P.2d 728, 730 (1978).  The reviewing court “will 
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examine the entire record encompassing events before and after the original judgment,” 
i.e., “facts existing when the sentence was imposed as well as events occurring 
between the original sentencing and the revocation of probation.”  Hanington, 148 Idaho 
at 29, 218 P.3d at 8. 
At the disposition hearing for Rios’ probation violation, the district court 
articulated the correct legal standards applicable to its decision and also set forth its 
reasons for revoking probation and declining to reduce Rios’ sentence.  (Tr., p.20, L.24 
– p.23, L.3.)  The state submits that Rios has failed to establish an abuse of discretion, 
for reasons more fully set forth in the attached excerpt of the disposition hearing 
transcript, which the state adopts as its argument on appeal.  (Appendix A.)  
 
Conclusion 
 The state respectfully requests this Court to affirm the district court’s order 
revoking Rios’ probation and ordering her underlying sentence executed without 
reduction. 
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      LORI A. FLEMING 
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1 sentence, but I am asking that the court reduce the 
2 period of fixed time. I think that three-years fixed is 
3 somewhat steep based upon her circumstances. I 
4 understand the concern to the community and the judge in 
s Canyon County obviously had concerns as well, that's why 
6 he Imposed a sentence. But I would ask that the court 
7 consider reducing her fixed time to two years and then 
a do eight years indeterminate. Certainly some 
9 addltlonal - I'm not asking you to reduce the 
10 indeterminate time because If she Is out on parole 
11 certainly we are going to want to keep tabs on her to 
12 make sure she stays sober and more importantly not 
13 getting behind the wheel. 
14 I would like to see her get into 
15 treatment. I think she is pretty motivated to get 
16 treatment. As you can tell I submitted - and those are 
17 our original copies so I probably have to give them back 
18 to my client - but she did not waste any time when she 
19 was in custody in Canyon County engaging in treatment. 
20 She did also provide a few letters to the court 
21 attesting to her character. She is a hard worker and 
22 she is a good mother, and hopefully she can get this 
23 addiction behind her and can continue with her education 
24 as well as caring for her family. 
25 THE COURT: Thank you. Ms. Rios, do you wish to 
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1 was doing well. Because but when I did start sliding, 
2 it was hard for me to show that to people because I 
3 could not face disappointing them. And I understand my 
4 time being imposed, and I don't have any arguments there 
5 because I still have a lot more work than out there I 
6 was going after, because I couldn't admit to the people 
7 who love me - I could admit to the myself all day long, 
8 but other people I have known I could not face them with 
9 that. And so as soon as I did go to Canyon County, I 
10 wasn't trying to bail, I knew I needed to be - that's 
11 where I needed to be, I needed to be in custody. 
12 I have six different certificates through 
13 the support group, and essentially that was me getting 
14 started on not - from opening up and beginning because 
15 that ts basically six different groups of classes, 
16 continued six times. And that's still hard for me, it's 
17 still - just thinking about it gives me really bad 
18 anxiety, but I know that's what I have to do and I have 
19 to keep at that pace. And unfortunately I didn't find 
20 my passion until the last couple months and by that time 
21 I was already backsliding, and that was at the library. 
22 But I have reached out, I have continued 
23 reaching out, and to my mom and kids especially I told 
24 them I can't - as much as I love my kids and taking 
25 care of them and I want to be there to take care of my 
18 
1 make a statement to the court? 
2 THE DEFENDANT: Yes, your Honor. 
3 One of the -- actually two of the things 
4 on my PSI that kind of, like, as I see them, point out 
s the kind of person I am is being a victim or caretaker, 
& and for me I let myself be defined as either one, and I 
7 couldn't let anybody see me not overachieve or not 
a achieve. If I started slipping, that was my bisgest 
9 thing beforehand with my addiction. And when I went on 
10 my rider, if I would have been selfish to my sobriety, 
11 like I should have been, I would have said at the end of 
12 my Rider or during my Rider that I was not ready to 
13 advance. But my family wanted me home and so I pushed 
14 through, I got to the that date. 
15 And coming out the first thing my PO 
16 talked, he said what do you need? I said supervision, 
17 because if I'm being watched, If somebody sees me slide, 
18 here are my warning signs, I put those out there because 
19 I relied so much on aftercare and probation. 
20 So then when I did only see him twice, and 
21 that was in the first two months following my Rider, and 
22 in aftercare I was once a week, that wasn't enough for 
23 me. It was at that point I was doing so well in it, 
24 like my attorney said, everybody said they are surprised 
25 that it happened to me, surprised I relapsed because I 
1 mom, I can't do that because I can't put myself away 
2 from being a victim but being emotionally stable and 
20 
3 knowing that what other people do are their choices and 
4 I can't turn it around on me and what I do. I can't 
5 just let myself sit in the that hole, I need to get 
6 myself out. And I believe the next two years I have 
7 remaining on my fixed time for Canyon County, that's 
8 what I'll be able it do. I know there's more classes 
9 out there and things have changed and as a timer it will 
10 be a lot different, but this way I'll be able to ease 
11 back into the community over the next two years. 
12 I just ask that it does go concurrent with 
13 the remaining time I have in Canyon County because 
14 that's two years I feel a big weight off my shoulders 
15 that I don't have to rush for anybody, this is for me. 
16 And I have already made it clear not to have any 
17 expectations of it being two years. If that two years 
18 comes and I'm not ready, then I'm not ready, and I think 
19 it will show through the structures of people that are 
20 in the program, the facilitators, and they will be a 
21 better judge at that, and at that point in time I hope 
22 to be to know myself better. Thank you. 
23 THE COURT: Okay. Thank you. 
24 Ms. Rios, on your admissions I do find 
25 that you violated your probation and that that violatlon 
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1 was willful. In an exercise of my discretion In 1 
2 disposition, I have considered the Toohill factors. 2 
3 I've also considered the objectives of sentencing. 3 
4 There's really no meaningful option for 4 
s the court other than to impose the underlying sentence, s 
6 given that Judge Southworth imposed a sentence on you as 6 
7 well. And I think as unfortunate as that is, I 7 
a understand it and I may well have done the same thing In a 
9 his shoes, because while you are not - I'm not saying 9 
10 you're a bad person, but you've put the community In 10 
11 jeopardy, and you've done that repeatedly. And while 11 
12 there's Indication that you're a very good person and a 12 
13 person who loves her children and her family and does 13 
14 not wish to harm her community, you've made choices that 14 
15 have put your community in jeopardy. 15 
16 And while certainly relapse Is not 16 
17 unexpected necessarily, It's not a surprise when 17 
18 somebody relapses, but the choice to when circumstances 18 
19 were such that you did relapse, you chose to get behind 19 
20 the wheel of a car, that's a different criminal thought 20 
21 altogether, different criminal decision altogether, and 21 
22 that puts the community in danger and at risk. I don't 22 
23 know for sure, I'm assuming your license suspension 23 
24 wasn't yet up when you drove in canyon County as well, 24 
25 so there's no reason for you to have been behind the 25 
23 
particularly in light of your conduct and the sentence 
that Judge Southworth gave you. I'm going to impose 
that sentence, I'm going to revoke your probation. 
You do have the right to appeal. If you 
cannot afford an attorney, you can request to have one 
appointed at public expense. Any appeal must be filed 
within 42 days the date of this order or the entry of 
the written order revoking probation and Imposing your 


















wheel of a car at all. 
So in any event, that decision making 
shows that you need significant more help. It sounds 
like you have some insight into yourself and into your 
own personal needs for recovery and for rehabilitation. 
And I think that Is helpful. It sounds like you have a 
plan, and I think that's helpful. 
When you get out, and you will, you're 
going to need to draw on everything that you have 
learned through this to maintain sobriety, because 
otherwise you're going to end up going back, and I don't 
think you want that and I certainly don't want that for 
you, your family doesn't want that. And it's only when 
you are able to be sober, to be through this addiction 
and learning to live a life of recovery dally, only then 
that you can be truly present for your family, for your 
friends and for your loved ones. So take that time to 
work for yourself. 
Judge Southworth made the sentence that he 
has that he gave you concurrent with my sentence, so in 
some ways you have already gotten a significant break 
from Judge Southworth. And despite committing two 
crimes, you're not necessarily having to do separate 
time for both. So I'm not inclined to reduce my 






I, CHRISTIE VALOCH, Certified Court 
Reporter of the County of Ada, State of Idaho, hereby 
certify: 
That I am the reporter who transcribed the 
proceedings had in the above-entitled action in machine 
shorthand and thereafter the same was reduced into 
typewriting under my direct supervision; and that the 
foregoing transcript contains a full, true, and accurate 


























14 cause, which was heard at Boise, Idaho. 
15 IN WITNESS WHEREOF, I have hereunto set my 
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